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(d) Recovery of retail stranded costs—1) 
General requirement. A public utility 
may seek to recover retail stranded 
costs through rates for retail trans-
mission services only if the state regu-
latory authority does not have author-
ity under state law to address stranded 
costs at the time the retail wheeling is 
required. 

(2) Evidentiary demonstration necessary 
for retail stranded cost recovery. A public 
utility seeking to recover retail strand-
ed costs in accordance with paragraph 
(d)(1) of this section must demonstrate 
that: 

(i) It incurred costs to provide service 
to a retail customer that obtains retail 
wheeling based on a reasonable expec-
tation that the utility would continue 
to serve the customer; and 

(ii) The stranded costs are not more 
than the customer would have contrib-
uted to the utility had the customer 
remained a retail customer of the util-
ity. 

[Order 888–A, 62 FR 12460, Mar. 14, 1997] 

§ 35.27 Authority of State commissions. 

Nothing in this part— 
(a) Shall be construed as preempting 

or affecting any jurisdiction a State 
commission or other State authority 
may have under applicable State and 
Federal law, or 

(b) Limits the authority of a State 
commission in accordance with State 
and Federal law to establish 

(1) Competitive procedures for the ac-
quisition of electric energy, including 
demand-side management, purchased 
at wholesale, or 

(2) Non-discriminatory fees for the 
distribution of such electric energy to 
retail consumers for purposes estab-
lished in accordance with State law. 

[Order 697, 72 FR 40038, July 20, 2007] 

§ 35.28 Non-discriminatory open access 
transmission tariff. 

(a) Applicability. This section applies 
to any public utility that owns, con-
trols or operates facilities used for the 
transmission of electric energy in 
interstate commerce and to any non- 
public utility that seeks voluntary 
compliance with jurisdictional trans-
mission tariff reciprocity conditions. 

(b) Definitions—(1) Requirements serv-
ice agreement means a contract or rate 
schedule under which a public utility 
provides any portion of a customer’s 
bundled wholesale power requirements. 

(2) Economy energy coordination agree-
ment means a contract, or service 
schedule thereunder, that provides for 
trading of electric energy on an ‘‘if, as 
and when available’’ basis, but does not 
require either the seller or the buyer to 
engage in a particular transaction. 

(3) Non-economy energy coordination 
agreement means any non-requirements 
service agreement, except an economy 
energy coordination agreement as de-
fined in paragraph (b)(2) of this section. 

(c) Non-discriminatory open access 
transmission tariffs. (1) Every public 
utility that owns, controls, or operates 
facilities used for the transmission of 
electric energy in interstate commerce 
must have on file with the Commission 
a tariff of general applicability for 
transmission services, including ancil-
lary services, over such facilities. Such 
tariff must be the open access pro 
forma tariff contained in Order No. 888, 
FERC Stats. & Regs. ¶ 31,036 (Final 
Rule on Open Access and Stranded 
Costs), as revised by the open access 
pro forma tariff contained in Order No. 
890, FERC Stats. & Regs. ¶ 31,241 (Final 
Rule on Open Access Reforms), or such 
other open access tariff as may be ap-
proved by the Commission consistent 
with Order No. 888, FERC Stats. & Regs 
¶ 31,306 and Order No. 890, FERC Stats. 
& Regs. ¶ 31,241. 

(i) Subject to the exceptions in para-
graphs (c)(1)(ii), (c)(1)(iii), (c)(1)(iv) and 
(c)(1)(v) of this section, the pro forma 
tariff contained in Order No. 888, FERC 
Stats. & Regs. ¶ 31,036, as revised by the 
open access pro forma tariff contained 
in Order No. 890, FERC Stats. & Regs. 
¶ 31,241, and accompanying rates, must 
be filed no later than 60 days prior to 
the date on which a public utility 
would engage in a sale of electric en-
ergy at wholesale in interstate com-
merce or in the transmission of elec-
tric energy in interstate commerce. 

(ii) If a public utility owns, controls, 
or operates facilities used for the 
transmission of electric energy in 
interstate commerce as of May 14, 2007, 
it must file the revisions to the pro 
forma tariff contained in Order No. 890, 
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FERC Stats. & Regs. ¶ 31,241, pursuant 
to section 206 of the FPA and accom-
panying rates pursuant to section 205 
of the FPA in accordance with the pro-
cedures set forth in Order No. 890, 
FERC Stats. & Regs ¶ 31,241. 

(iii) If a public utility owns, controls, 
or operates transmission facilities used 
for the transmission of electric energy 
in interstate commerce as of May 14, 
2007, such facilities are jointly owned 
with a non-public utility, and the joint 
ownership contract prohibits trans-
mission service over the facilities to 
third parties, the public utility with 
respect to access over the public util-
ity’s share of the jointly owned facili-
ties must file no later than May 14, 2007 
the revisions to the pro forma tariff 
contained in Order No. 890, FERC 
Stats. & Regs. ¶ 31,241, pursuant to sec-
tion 206 of the FPA and accompanying 
rates pursuant to section 205 of the 
FPA. 

(iv) Any public utility whose trans-
mission facilities are under the inde-
pendent control of a Commission-ap-
proved ISO or RTO may satisfy its obli-
gation under paragraph (c)(1) of this 
section, with respect to such facilities, 
through the open access transmission 
tariff filed by the ISO or RTO. 

(v) If a public utility obtains a waiver 
of the tariff requirement pursuant to 
paragraph (d) of this section, it does 
not need to file the pro forma tariff re-
quired by this section. 

(vi) Any public utility that seeks a 
deviation from the pro forma tariff 
contained in Order No. 888, FERC 
Stats. & Regs. ¶ 31,036, as revised in 
Order No. 890, FERC Stats. & Regs. 
¶ 31,241, must demonstrate that the de-
viation is consistent with the prin-
ciples of Order No. 888, FERC Stats. & 
Regs ¶ 31,036 and Order No. 890, FERC 
Stats. & Regs. ¶ 31,241. 

(vii) Each public utility’s open access 
transmission tariff must include the 
standards incorporated by reference in 
part 38 of this chapter. 

(2) Subject to the exceptions in para-
graphs (c)(2)(i) and (c)(3)(iii) of this sec-
tion, every public utility that owns, 
controls, or operates facilities used for 
the transmission of electric energy in 
interstate commerce, and that uses 
those facilities to engage in wholesale 
sales and/or purchases of electric en-

ergy, or unbundled retail sales of elec-
tric energy, must take transmission 
service for such sales and/or purchases 
under the open access transmission 
tariff filed pursuant to this section. 

(i) For sales of electric energy pursu-
ant to a requirements service agree-
ment executed on or before July 9, 1996, 
this requirement will not apply unless 
separately ordered by the Commission. 
For sales of electric energy pursuant to 
a bilateral economy energy coordina-
tion agreement executed on or before 
July 9, 1996, this requirement is effec-
tive on December 31, 1996. For sales of 
electric energy pursuant to a bilateral 
non-economy energy coordination 
agreement executed on or before July 
9, 1996, this requirement will not apply 
unless separately ordered by the Com-
mission. 

(ii) [Reserved] 
(3) Every public utility that owns, 

controls, or operates facilities used for 
the transmission of electric energy in 
interstate commerce, and that is a 
member of a power pool, public utility 
holding company, or other multi-lat-
eral trading arrangement or agreement 
that contains transmission rates, 
terms or conditions, must have on file 
a joint pool-wide or system-wide open 
access transmission tariff, which tariff 
must be the pro forma tariff contained 
in Order No. 888, FERC Stats. & Regs. 
¶ 31,036, as revised by the pro forma tar-
iff contained in Order No. 890, FERC 
Stats. & Regs. ¶ 31,241, or such other 
open access tariff as may be approved 
by the Commission consistent with 
Order No. 888, FERC Stats. & Regs. 
¶ 31,036 and Order No. 890, FERC Stats. 
& Regs. ¶ 31,241. 

(i) For any power pool, public utility 
holding company or other multi-lateral 
arrangement or agreement that con-
tains transmission rates, terms or con-
ditions and that is executed after May 
14, 2007, this requirement is effective on 
the date that transactions begin under 
the arrangement or agreement. 

(ii) For any power pool, public utility 
holding company or other multi-lateral 
arrangement or agreement that con-
tains transmission rates, terms or con-
ditions and that is executed on or be-
fore May 14, 2007, a public utility mem-
ber of such power pool, public utility 
holding company or other multi-lateral 
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arrangement or agreement that owns, 
controls, or operates facilities used for 
the transmission of electric energy in 
interstate commerce must file the revi-
sions to its joint pool-wide or system- 
wide contained in Order No. 890, FERC 
Stats. & Regs. ¶ 31,241, pursuant to sec-
tion 206 of the FPA and accompanying 
rates pursuant to section 205 of the 
FPA in accordance with the procedures 
set forth in Order No. 890, FERC Stats. 
& Regs ¶ 31,241. 

(iii) A public utility member of a 
power pool, public utility holding com-
pany or other multi-lateral arrange-
ment or agreement that contains 
transmission rates, terms or conditions 
and that is executed on or before July 
9, 1996 must take transmission service 
under a joint pool-wide or system-wide 
open access transmission tariff filed 
pursuant to this section for wholesale 
trades among the pool or system mem-
bers. 

(4) Consistent with paragraph (c)(1) of 
this section, every Commission-ap-
proved ISO or RTO must have on file 
with the Commission a tariff of general 
applicability for transmission services, 
including ancillary services, over such 
facilities. Such tariff must be the pro 
forma tariff contained in Order No. 888, 
FERC Stats. & Regs. ¶ 31,036, as revised 
by the pro forma tariff contained in 
Order No. 890, FERC Stats. & Regs. 
¶ 31,241, or such other open access tariff 
as may be approved by the Commission 
consistent with Order No. 888, FERC 
Stats. & Reg. ¶ 31,036 and Order No. 890, 
FERC Stats. & Regs. ¶ 31,241. 

(i) Subject to paragraph (c)(4)(ii) of 
this section, a Commission-approved 
ISO or RTO must file the revisions to 
the pro forma tariff contained in Order 
No. 890, FERC Stats. & Regs. ¶ 31,241, 
pursuant to section 206 of the FPA and 
accompanying rates pursuant to sec-
tion 205 of the FPA in accordance with 
the procedures set forth in Order No. 
890, FERC Stats. & Regs ¶ 31,241. 

(ii) If a Commission-approved ISO or 
RTO can demonstrate that its existing 
open access tariff is consistent with or 
superior to the revisions to the pro 
forma tariff contained in Order No. 888, 
FERC Stats. & Regs. ¶ 31,036, as revised 
by the pro forma tariff in Order No. 890, 
FERC Stats. & Regs. ¶ 31,241, or any 
portions thereof, the Commission-ap-

proved ISO or RTO may instead set 
forth such demonstration in its filing 
pursuant to section 206 in accordance 
with the procedures set forth in Order 
No. 890, FERC Stats. & Regs ¶ 31,241. 

(d) Waivers. A public utility subject 
to the requirements of this section and 
Order No. 889, FERC Stats. & Regs. 
¶ 31,037 (Final Rule on Open Access 
Same-Time Information System and 
Standards of Conduct) may file a re-
quest for waiver of all or part of the re-
quirements of this section, or Part 37 
(Open Access Same-Time Information 
System and Standards of Conduct for 
Public Utilities), for good cause shown. 
Except as provided in paragraph (f) of 
this section, an application for waiver 
must be filed either: 

(1) No later than May 14, 2007, or 
(2) No later than 60 days prior to the 

time the public utility would otherwise 
have to comply with the requirement. 

(e) Non-public utility procedures for 
tariff reciprocity compliance. (1) A non- 
public utility may submit a trans-
mission tariff and a request for declar-
atory order that its voluntary trans-
mission tariff meets the requirements 
of Order No. 888, FERC Stats. & Regs. 
¶ 31,036 and Order No. 890, FERC Stats. 
& Regs. ¶ 31,241. 

(i) Any submittal and request for de-
claratory order submitted by a non- 
public utility will be provided an NJ 
(non-jurisdictional) docket designa-
tion. 

(ii) If the submittal is found to be an 
acceptable transmission tariff, an ap-
plicant in a Federal Power Act (FPA) 
section 211 or 211A proceeding against 
the non-public utility shall have the 
burden of proof to show why service 
under the open access tariff is not suf-
ficient and why a section 211 or 211A 
order should be granted. 

(2) A non-public utility may file a re-
quest for waiver of all or part of the 
reciprocity conditions contained in a 
public utility open access tariff, for 
good cause shown. An application for 
waiver may be filed at any time. 

(f) Standard generator interconnection 
procedures and agreements. (1) Every 
public utility that is required to have 
on file a non-discriminatory open ac-
cess transmission tariff under this sec-
tion must amend such tariff by adding 
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the standard interconnection proce-
dures and agreement contained in 
Order No. 2003, FERC Stats. & Regs. & 
31,146 (Final Rule on Generator Inter-
connection), as amended by the Com-
mission in Order No. 661, FERC Stats. 
& Regs. ¶ 31,186 (Final Rule on Inter-
connection for Wind Energy), and the 
standard small generator interconnec-
tion procedures and agreement con-
tained in Order No. 2006, FERC Stats. & 
Regs. ¶ 31,180 (Final Rule on Small Gen-
erator Interconnection), or such other 
interconnection procedures and agree-
ments as may be approved by the Com-
mission consistent with Order No. 2003, 
FERC Stats. & Regs. & 31,146 (Final 
Rule on Generator Interconnection) 
and Order No. 2006, FERC Stats. & 
Regs. ¶ 31,180 (Final Rule on Small Gen-
erator Interconnection). 

(i) The amendment to implement the 
Final Rule on Generator Interconnec-
tion required by the preceding sub-
section must be filed no later than Jan-
uary 20, 2004. 

(ii) The amendment to implement 
the Final Rule on Small Generator 
Interconnection required by the pre-
ceding subsection must be filed no 
later than August 12, 2005. 

(iii) The amendment to implement 
the Final Rule on Interconnection for 
Wind Energy required by the preceding 
subsection must be filed no later than 
December 30, 2005. 

(iv) Any public utility that seeks a 
deviation from the standard inter-
connection procedures and agreement 
contained in Order No. 2003, FERC 
Stats. & Regs. & 31,146 (Final Rule on 
Generator Interconnection), as amend-
ed by the Commission in Order No. 661, 
FERC Stats. & Regs. ¶ 31,186 (Final 
Rule on Interconnection for Wind En-
ergy), or the standard small generator 
interconnection procedures and agree-
ment contained in Order No. 2006, 
FERC Stats. & Regs. ¶ 31,180 (Final 
Rule on Small Generator Interconnec-
tion), must demonstrate that the devi-
ation is consistent with the principles 
of either Order No. 2003, FERC Stats. & 
Regs. & 31,146 (Final Rule on Generator 
Interconnection) or Order No. 2006, 
FERC Stats. & Regs. ¶ 31,180 (Final 
Rule on Small Generator Interconnec-
tion). 

(2) The non-public utility procedures 
for tariff reciprocity compliance de-
scribed in paragraph (e) of this section 
are applicable to the standard inter-
connection procedures and agreements. 

(3) A public utility subject to the re-
quirements of this paragraph per-
taining to the Final Rule on Generator 
Interconnection may file a request for 
waiver of all or part of the require-
ments of this paragraph, for good cause 
shown. An application for waiver must 
be filed either: 

(i) No later than January 20, 2004, or 
(ii) No later than 60 days prior to the 

time the public utility would otherwise 
have to comply with the requirements 
of this paragraph. 

(4) A public utility subject to the re-
quirements of this paragraph per-
taining to the Final Rule on Small 
Generator Interconnection may file a 
request for waiver of all or part of the 
requirements of this paragraph, for 
good cause shown. An application for 
waiver must be filed either: 

(i) No later than August 12, 2005, or 
(ii) No later than 60 days prior to the 

time the public utility would otherwise 
have to comply with the requirements 
of this paragraph. 

[Order 888, 61 FR 21693, May 10, 1996, as 
amended by Order 2003, 68 FR 49929, Aug. 19, 
2003; Order 2006, 70 FR 34240, June 13, 2005; 
Order 661, 70 FR 75014, Dec. 19, 2005; Order 676, 
71 FR 26212, May 4, 2006; Order 890, 72 FR 
12492, Mar. 15, 2007] 

§ 35.29 Treatment of special assess-
ments levied under the Atomic En-
ergy Act of 1954, as amended by 
Title XI of the Energy Policy Act of 
1992. 

The costs that public utilities incur 
relating to special assessments under 
the Atomic Energy Act of 1954, as 
amended by the Energy Policy Act of 
1992, are costs that may be reflected in 
jurisdictional rates. Public utilities 
seeking to recover the costs incurred 
relating to special assessments shall 
comply with the following procedures. 

(a) Fuel adjustment clauses. In com-
puting the Account 518 cost of nuclear 
fuel pursuant to § 35.14(a)(6), utilities 
seeking to recover the costs of special 
assessments through their fuel adjust-
ment clauses shall: 
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